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In Which I Hand Over The Gavel 


By Stevens Fargo 
President, Los Angeles Bar Association 








URING this month we shall re-enact 

the ceremony of changing the guard ; 
advancing new men in the Association 
service and redistributing the duties 
among others. It is in our proud tradi- 
tion that we have at hand many more 
qualified persons ready to serve than we 
have offices, a healthy condition that ac- 
counts for our wholesome growth. 


This is intended as a statement of 
Stevens Fargo 


grateful appreciation for being allowed to 
serve you this past year rather than a report of activities; but | 


must in fairness pay tribute to the sterling service rendered by 


our executive secretary, Louis Elkins, and his efficient staff, and 
to the unselfish efforts of the finest Board of Trustees and com- 
mittee membership any president could hope to have. 

To me, the Bar Association is much more than a mere trade 
guild. It embraces the best features of a fraternity, a seminar 
for academic pursuits and a council for betterment of the com- 
munity’s legal health. ‘here is wonderful fun and satisfaction 
and much to gain in being a part of it, and the privilege of serv- 
ing as your president has been the richest reward a man could 
ask. 

We are to be congratulated on having Bill Gilbert as our new 
president. He has served the Association faithfully and well for 
many years and brings to his duties the charm and good judgment 
that assure him a successful administration. 
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The Codification of the 
Nurnberg Principles 


By David I. Lippert* 


HEN, in 1946, Judge Francis Biddle, the American member 
of the Nurnberg Tribunal, recommended in his report to 
President Truman “that the United Nations as a whole reaffirm 
the principles of the Nurnberg Charter in the context of a general 
codification of offenses against the peace and security of mankind,” 
the President replied that ‘‘a code of international criminal law to 
deal with all who wage aggressive war . . . deserves to be 
studied and weighed by the best legal minds the world over.” 
Consequently, on November 15, 1946, the United States intro- 
duced an appropriate resolution before the General Assembly.! 
This was in recognition of the obligation imposed by the U. N. 
Charter on the General Assembly to initiate studies and make 
recommendations for the purpose of encouraging the progressive 
development of international law and its codification. Thus the 
General Assembly, in 1947, directed the International Law Com- 
mission of the United Nations to draft such a code. This body, 
composed of representatives of fifteen nations (Judge Manley O. 
Hudson for the United States), devoted several years to the 
effort and in July, 1951, adopted and submitted to the General 
Assembly a Draft Code of Offenses Against the Peace and Se- 
curity of Mankind. In conformity to the usual practice it has 
been referred to the member nations for study. In anticipation 
of public examination and discussion a preliminary reconnaisance 
of the field may not be amiss. 
Viewed as an attempt to restate the underlying principles of the 
protests against aggression that the United States and other na- 


*Mr. Lippert is in practice of the law in Los Angeles. He is active in the reserve 
component of the Judge Advocate General’s Corps of the Army and served from 1946 
to 1949 in the International Affairs Branch of JAG in Germany. 

The Charter and Judgment of the Nurnberg Tribunal, U. N. Publications, 
Sales No. 1949, V. 7, pp. 11-12. Citations to this publication will hereinafter be given 
as “Nurnberg.” For a reference to the full text of the opinion and judgment see foot- 
note 15, infra. 

*N. Y. Times, Nov. 9, 1951, p. 11. It has not yet been debated. The full text 
may be found in the Report of the International Law Commission Covering its Third 
Session, 45 Am. J. Int. Law No. 4, Supp. pp. 103, 126 (Oct., 1951). 
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tions have made in recent years, the Draft Code may provide a 
welcome international measuring stick. But as a legal document 
its value and significance can best be gauged by considering it 
within its frame of reference and by looking to its sources. 
The General Assembly’s directive to the International Law 
Commission did not limit it to the formulation of the Nurnberg 
principles. More broadly, it was to “prepare a draft code of of- 
fenses against the peace and security of mankind.” Although it 
was to clearly indicate the place to be accorded the rules “recog- 
nized in the Charter of the Nurnberg Tribunal and in the judg- 
ment of the Tribunal,” the Commission did not consider itself 
bound to make this indication nor did it regard itself as _pre- 
cluded from suggesting modification or development of such prin- 
ciples. Nevertheless, for the purpose of these observations the 
landmark of Nurnberg may properly be taken as a point of refer- 
ence, and the Draft Code analyzed in terms of the three grand 
categories of international offenses recognized there, namely, 


crimes against peace, crimes against humanity and war crimes.’ 


I. 


The Draft Code undertakes to declare that “offenses against 
the peace and security of mankind, as defined in this Code, are 
crimes under international law, for which the responsible individ- 
uals shall be punishable.” (Art. 1.) Thus at the outset a funda- 
mental principle is enunciated—that of individual responsibility. 
This principle qualifies practically every act that is declared to 
be criminal: it is the act performed by “the authorities of a 
State,” that is, the leaders and officers, that is here proscribed. 
This is in keeping with the Commission's statement that it decided 
to deal only with the individual aspect of the problem. In support 
of this view it referred to the penetrating and illuminating pro- 
nouncement of the Nurnberg Tribunal that, “Crimes against 
international law are committed by men, not by abstract entities, 
and only by punishing individuals who commit such crimes can 
the provisions of international law be enforced.”® It may well be 

(Continued on page 166) 


8The “Formulation of the Nurnberg Principles” greunsed by the International 
Law Commission under the same General Assembly directive calling for the Draft 
Code, contains the vital elements of the judgment. See, Report of the International 
Law Commission Covering Its Second Session. Reviewed in 45 Am. J. Int. Law, 
No. 3, pp. 515-524 (July, 1951). 

‘The essence of the international trial was the establishment of the personal 
culpability of such state officials as Goering, Hess and others. 
5Nurnbery, p. 41. 
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Federal Tax Liens 


By Vernon P. Spencer* 


HE subject of Federal Liens is broad 

and generous in its proportions. Our 
discussion will be limited to the liens in 
favor of the federal government arising 
out of the non-payment of federal taxes 
which fall within the well established 
meaning of the phrase “Internal Reve- 
nue.” 





The basic fundamental statutory provi- 
Vernon P. Spencer sions are found in the Internal Revenue 
Code, 26 U. S.C. A., Sections 3670-3679." 

Section 3670 is the basic section of the I. R. C. which provides 
for the lien and describes the property which is subject to the 
lien. 

Section 3671 determines the period for which the lien attaches. 

Section 3672 provides for the protection of certain classes of 
creditors. 

Sections 3673, 3674 and 3675 have to do with the problems of 
when the lien is released and how property may be discharged 
from the lien. 

Section 3676 provides for the conditions under which bond 
may be given as a condition for release of lien upon partial pay- 
ment and for extension of time to pay any deficiency.” 

Section 3677 makes the provisions of Sections 3673, 3674, 3675 
and 3676 applicable to any lien in respect to any internal revenue 
tax. 

Section 3678 relates to the enforcement of the lien by civil 
action, and Section 3679 relates to civil actions to clear title to 
realty. 

It is well established that the lien created by Section 3670 is 
property belonging to the United States and, therefore, is not sub- 
ject to disposition of the Collector of Internal Revenue.* The lien 





7 *Mr. Spencer practices in Inglewood and is a member of the firm of Spencer & 
arris. 

I. mo reference will for convenience be to I. R. C., as set forth in U. S. C. A., 1940 
dition. 

*Section 272(j). 

*Czieslik v. Burnett (1932), 57 F. (2) 715. 
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is general in character* except as priority is determined by express 
statutory provision, as is done by Section 3672 and under certain 
special conditions as is provided in 31 U. S. C. A. 191, I. R. C. 
Section 3466 (insolvency and the like).5 It is specific and per- 
fected rather than inchoate. First in time, first in right rule 
applies. 

Before the lien can come into being, there must be an assess- 
ment of the tax, a demand and a refusal to pay; the lien arises 
when the assessment is received by the Collector.6 The demand 
specified in Section 3670 does not have to be formal and almost 
any action by the taxpayer indicating a recognition of the tax 
liability, results in a waiver of the demand, e. g., voluntary agree- 
ment to a proposed assessment for additional income taxes.’ 
The lien attaches immediately upon non-payment of the tax as- 
sessed® and relates back to the time the tax became due and pay- 
able® and is effective from that date except in cases under Section 
3672. The filing of Notice of Lien under Section 3672 makes the 
lien effective as against third persons.!° 

Having indicated the basis of the lien and when it arises, we 
now turn our attention for a moment to its duration. The effec- 
tive period of the lien is established by Section 3671 which pro- 
vides that the lien arises at the time the assessment list is received 
by the Collector (it may arise at any other time if express provi- 
sion is made by law) and continues until: (a) the liability for 
such amount is satisfied, (b) the lien becomes unenforceable by 
reason of lapse of time. Of course it should be noted that the 
lien can also be terminated by release thereof under Sections 3673 
and 3674. 

The phrase “lapse of time” as used in Section 3671 refers to the 
statute of limitations established with reference to the particular 
internal revenue tax which gives rise to the lien.’ Thus the 
limitation, after assessment, with respect to income tax is six (6) 
years, estate and gift tax, ten (10) years. However, any act on 
the part of the taxpayer which results in a waiver of the statute 
of limitations is apparently binding upon third persons. Thus, 

(Continued on page 177) 

‘Louisiana State University v. Hart, 7 La. 78, 26 So. (2) 361; Exchange National 
we Sg Em io a rconrlle, 118 F. ) 963. 

®In re Fahnstock Mfg. Co. (1925), 7 F. (2) 7 

sMaryland Casualty. Co. aoe Gal Saas (1928), 24 F. (2) 836. 

*The River Queen (1925), 8 F. (2) 426. 


"United States v. Rosenfield i988), - x. Supp. 433. 
"Equitable Life v. Moare, 29 F. Supp. 
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The Deductibility of Interest 


for Income Tax Purposes 
By David E. Agnew 


LL of the Revenue Acts since 1918 

have contained a provision similar to 
the present Section 23(b) of the Internal 
Revenue Code, allowing a deduction from 
gross income for: 

“All interest paid or accrued in 

the taxable year on indebted- 

ness. 
The courts in general have been very 
zealous and careful to guard against the 


David E. Agnew 


use of this provision to obtain deductibil- 
ty for expenditures not otherwise deductible. The premise of it 
is apparent. A person should be allowed a deduction for his 
necessary expense in financing himself or his business operations.' 
Where personal expenses, specifically declared non-deductible by 
Section 24(a) of the Internal Revenue Code, have been involved, 
the courts have hewed to a very strict interpretation of what con- 
stitutes interest, in some cases disallowing payments that were 
interest in the common acceptance of the term. On the other 
hand, where the expenditures have been not completely non- 
deductible otherwise, the courts have been more carefree in their 
definition of what constitutes interest. 

In the case of Dorsbach v. Collison, 195 F. 2d 69 (1952), de- 
cided by the Third Circuit, the question has once again been con- 
sidered. In this case, the taxpayer had borrowed a sum of 
money from his wife at 5% interest. Thereafter, he agreed to 
pay her 25% of the net profits of the business, a sole proprietor- 
ship, in which the money was used if she permitted the funds to 
remain. Interest payments in the years under attack equaled or 
exceeded the principal amount. The Commissioner sought to 
allow 5% interest on the principal sum and to disallow the balance. 


(Continued on page 187) 


*Mr. Agnew is a graduate of Harvard University and Harvard Law School. He 
is in the practice of law in Los Angeles and specializes in taxation matters. 

1See: Preston v. Commissioner, 132 F. 2d 753 (C._C. A. 2d, 1942), where the 
Court specifically rejected the argument of the commissioner that Section 23(b) was 
only intended to cover the expense of borrowing money to beget income. 
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Arguments at the Convention 
By Judge Newcomb Condee* 


T ALL started with Judge William B. McKesson’s suggestion 
that the Scottish Rite Players present the historical pageant 
on the making of the Constitution. With some difficulty Rex 
Hardy’s twenty-vear-old script was located. It was a beautiful 
piece of work presenting tabloid versions of many of the famous 
addresses delivered during the crucial hundred days of the meeting. 
It sent me to the library for Madison’s Journal, Yates’ Secret 
Proceedings and other contemporary material now available. I 
was fascinated with what I found there. This source material 
was anything but dry reading and it teemed with drama. I had 
never fully appreciated how much the success of the convention 
had rested on fortuitous timing. Held two years earlier the con- 
stitution could not have been written and two years later would 
have been too late. 

Our committee talked over the problem and it was decided 
that I was to arrange the story in play form. Just a simple little 
assignment. All of one summer my study was cluttered with 
open books. I was determined that the words I attributed to 
Washington and Franklin should be their own, taken from their 
letters, diaries and writings. Many of the other speeches are direct 
quotations but in some instances are transferred to another char- 
acter for the purpose of carrying the play forward. 

After the script was completed it then had to be cut to a suit- 
able length, and for dramatic effect had to be kept on a single 
track. Much interesting matter had to be eliminated when it was 
decided that the story should deal mostly with the constitutional 
question of the relationship of the states with the Federal Union. 

Through the generosity of the Los Angeles Scottish Rite Bodies. 
headed by Honorable Ellsworth Meyer, a replica of Independence 
Hall was built by the Grosh Scenic Studios. Authentic furniture 
and props were secured and correct period costumes have been 
tailored. 

Before the first performance we worried that the play might 
prove rather dull to the average auditor. This fear was agree- 
(Continued on page 194) 

*Judge Newcomb Condee of the Superior Court is starting his tenth consecutive 
year in the Probate Department. As an avocation he has for several years directed 
a group of business and professional men in an annual play at the Los Angeles 
Scottish Rite Cathedral. hese private performances for the members and _ their 


families have included such ambitious efforts as Shakepeare’s Julius Caesar and 
Henry IV. 
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Los Angeles Bar Association 
February Meeting at Ebell Theatre 
| a 








Photo by Cleeton & Titus, Hollywood. 


Judges Look Over the Constitution 

Justice Louis C. Drapeau (left), sits with Judge Ells- 
worth Meyer, following a performance of “Architects of 
Freedom”. Standing behind them, from left to right, are 
Judge William B. McKesson as “Benjamin Franklin”, C. 
Frank Stern as “Gouverneur Morris”, John W. Swank as 
“George Washington” and the author, Judge Newcomb 
Condee, as “Jacob Shallus”. 

On Friday Evening, February 27, 1953, at 8 P. M., at the 
Ebell Theatre, 4401 West Eighth Street, the members of the Los 
Angeles Bar Association will meet to install officers and to witness 


a performance of 


ARCHITECTS OF FREEDOM 


The Dramatic Story of the Constitution 
of the United States of America 


IN TWO ACTS 
of nine scenes and epilogue 


By Newcomb Condee 











ADIL 


is probably the most important document you will ever sign. 
It serves not only to protect your loved ones, conserving your 
estate for their benefit; it also constitutes a measure of your 
devotion, your forethought, and your providence. This impor- 
tant paper should be drawn by your attorney and reviewed 
regularly. (In many wills this bank is named as executor and 
trustee. We invite you and your attorney to consider us in 
that capacity and to discuss it with our trust officers. Tele- 
phone MAdison 6-8441 and ask for Mr. Lewis B. Maier.) 


ent 


2( =: s Union Bank & Trust Co. 


Cs of Los Angeles 







THE BANK OF PERSONAL SERVICE « EIGHTH & HILL * WE HAVE NO BRANCHES 
MEMBER FEDERAL DEPOSIT INSURANCE CORP. & FEDERAL RESERVE SYSTEM 








THE ABOVE ADVERTISEMENT, 


currently appearing in major Los Angeles newspapers, 
reiterates our continuing advice to the public: “This im- 
portant document (your will) should be drawn by your 
attorney and reviewed regularly.” We reprint it here as a 


matter of information and interest to our attorney friends. 











ES 








Fepruary, 1953 165 


Eeetheve a n Pe an 


By George Harnagel, Jr., Associate Editor 


HE ire of lawyers in the Puget 

Sound area was raised recently by 
a letter to the editor of the Seattle 
Post-Intelligencer by a disgruntled Jus- 
tice of the Peace in Tacoma. Justice 
Don C. Winchester wrote that “the 
primary reason for poor legislation and 
government is too many lawyers in 
government. . . . The remedy as I 
see it is to remove lawyers from gov- 
ernment and a suggested method is to 


George Harnagel, Jr. 


form a new political party with no lawyers permitted to be- 


come members. a as a 


The Iowa State Bar Association has just concluded its 
thirteenth annual Tax School. It opened with a reception 
for Treasury Department personnel and personnel of the 
Iowa State Tax Commission and was topped off by a musical 
revue entitled “Cornzapoppin.” 

a 


The Toledo Bar Association offers a series of institutes 
for newly admitted members of the bar. They include a tour 
of local courts and major governmental offices and classes in 
probate court practice, municipal court practice, real property 


and domestic relations. ae 


“ 


bar associations are more apt to be listened to if 
they mind their own business. An association should never 
be permitted to take a position on a matter which does not 
concern the function of the association. Certainly there are 
many subjects on which lawyers would like to express them- 
selves and on which their advice would be welcomed but un- 
less an association resists enticing invitations to go on record 
on matters not directly connected with its purpose clause its 
present voice which is all too small may decrease further both 
in quality and volume.”—Edward J. Fox, President, Pennsyl- 
vania Bar Association, 1951-1952. 
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THE CODIFICATION OF THE NURNBERG 
PRINCIPLES 
(Continued from page 158) 

some day declared, in retrospect, that the most notable advance 
in international law in our age was this very declaration of per- 
sonal responsibility. Before Nurnberg it had always been so easy 
for international criminality to go unpunished by merely pleading 
“superior orders” or that the act was in fact not an individual 
act but the “act of the State.” The Draft Code thus declares (in 
Art. 3) that “the fact that a person acted as Head of State or as 
responsible Government official does not relieve him from re- 
sponsibility,” and (in Art. 4) that the fact that he acted “pursuant 
to order of his Government or of a superior does not relieve him 
from responsibility, provided a moral choice was in fact possible to 
him.” These provisions but reflect the Nurnberg Tribunal’s 
charter, as interpreted by the judgment,® and the many, many 
similar rulings made by the U. S. military courts that tried over 
1600 German war criminals. The principle was likewise upheld 
by the International Military Tribunal for the Far East which 
tried the Japanese war criminals.* 

In describing crimes against peace neither the Nurnberg char- 
ter nor the judgment defined ‘“‘aggressive war’ (but the Tribunal 
had no difficulty in holding the Nazis guilty thereof after reviewing 
their plans and wars against ten nations)... The Tokyo Tribunal 
also refrained from defining the term but declared that “whatever 
may be the difficulty of stating a comprehensive definition of a 
‘war of aggression,’ attacks made with the above motive [to seize 
possession of victim nations] cannot but be characterized as wars 


of aggression.”® This difficulty doubtless deterred the Commis- 


sion but it did endeavor to define the term “act of aggression” 
so as to include “employment . . . of armed force against 
another state for any purpose other than national or collective 
self-defense or in pursuance of a decision or recommendation by 
a competent organ of the United Nations.” (Art. 2(1).)' 


“Nurnberg, p. 42, and cf. Restatement of the Law of Torts, Sec. 146. The Draft 
Code differs from the Nurnberg rules on the effect of superior orders. The latter 
provides that their existence might be referred to in mitigation whereas the Code 
is silent on this point. In 1944 the U. S. Army’s attitude was changed to conform 
to the concept of personal responsibility even for subordinates. Field Manual 27-10, 
“Rules of Land Warfare,” par. 347, Change 1. 

TNurnberg, p. 83 

SNurnberg, p. 48. 

"Nurnberg, p. 85. 

“A distinction has heen thought to exist between the Nurnberg Tribunal’s treatment 
of the concept of “aggressive war’ (e.g., the German attack on Poland) and the 
concept of an “aggressive act or actions.” (e.g. Germany’s dealings with Austria): 
an “act” being regarded as something less than a “war.” Wurabers, pp. 49, 55, 56. 
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Not only is the overt act of aggression declared to be a crime 
but so is the mere “preparation . . . for the employment of 
armed force against another State.” (Art. 2(3).) The Nurn- 
berg parallel is the inclusion under crimes against peace of the 
“planning, preparation, initiation . . . of a war of aggression." 
The Tribunal’s pronouncements on the planning phase are not as 
clear as on the actual waging of war, the initiation of which it 
characterized as “the supreme international crime differing only 
from other war crimes in that it contains within itself the accumu- 
lated evil of the whole.”’* The court seemed to regard culpable 
planning as something that could take place in several spheres: 
military (e.g., Goering, Keitel, Reeder, Jodl), diplomatic (¢.g., 
Goering, Von Ribbentrop, Rosenberg), and economic (¢.g., 
Funk).'* Apparently, supervisory and influential activity in these 
fields by persons high enough in the government to have actual 
or inferred knowledge of the aggressive purpose and objective of 
the plans constitutes criminality." 

Specifically excluded from condemnation, however, was cus- 
tomary military staff planning of the type that goes on in all 
armies at all times.’° The view that some such military planning 
is perfectly legal also finds support in the permitted activities 
specified in the Draft Code. “Preparation” and an “‘act of ag- 
gression” do not include the “employment of armed force against 
another State” for the purpose of “national or collective self- 
defense or in pursuance of a decision or recommendation by a 
competent organ of the United Nations.” (Arts. 2(1) and (3).)'® 
However, the familiar plea made by every aggressor that he is 
acting purely in “self-defense” can find no real support here. 
The Nazis in Nurnberg emphasized the plea of self-defense, re- 
ferring to a proviso similar to the foregoing in the Kellogg-Briand 
Treaty. The Tribunal, however, held that the efficacy of the 
plea does not depend solely on the self-serving declaration of the 
war maker but upon “avestiqnnig and adjudication if interna- 
tional law is ever to be enforced.” 


"Nurnberg, p. 47. 

Nurnberg, p. 58. 

BNurnberg, pp. 56-57 

“However, in the Farben case, two members of the U. S. Military Tribunal viewed 
this great industrial firm’s participation as only patriotism, not as economic eo 
for aggression. The third strongly dissented. International Conciliation, 

(1949), p. 317. 

™So held by the Nurnberg Tribunal. Nazi Conspiracy and Aggression, Opinion 
and Judgment. U. S. Govt. Printing Office, 1947, p. 106. 

*This would appear to authorize such activity as participation in the Korean 
conflict (employment of armed force in pursuance of a decision of the United 
Nations). 

"Nurnberg, p. 49. 
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There may be a few retirement problems we can’t handle 
— but if your client’s retirement problem concerns a PENSION 
PLAN for his employees, our years of experience can help you 
set up exactly the kind of plan: best suited to his needs and to 
his company’s budget. 
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plans. Our experience can help you solve your problem. Call 
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The belief of the Commission that it was authorized to develop 
and enlarge upon the Nurnberg principles probably prompted the 
inclusion of “any threat . . . to resort to an act of aggres- 
sion against another state,’ as an offense. (Art. 2(2).) Inas- 
much as this concept played no appreciable part in the Nurnberg 
proceedings further elucidation as to the scope of the crime will 
be needed.’* On the surface, it is difficult to see how a threat 
of force can be any less a disturbance to the peace of the world 
today than force itself. Invariably, saber rattling induces wide- 
spread apprehension and may be the spark, or as the phrase is 
today, the start of the chain reaction, that starts a war. 

The prohibition of the “incursion . . . by armed bands 
acting for a political purpose’’ (Art. 2(4)) likewise does not ap- 
pear to be directly based on Nurnberg. The incursions the tri- 
bunal was concerned with all involved the German Wehrmacht 
which in no case could be characterized as merely an “armed band.” 
Absolute historical precedent is of course not required, for such 
activities inevitably would be detrimental factors in maintaining 
the peace of mankind.’® 

At the opposite extreme, there are too many historical examples 
of “acts . . . resulting in the annexation, contrary to inter- 
national law, of territory belonging to another state” (Art. 2(8).) 
But the Nurnberg precedents based on the Austrian and Czecho- 
slovakian episodes are not too satisfactory. It was these events 
that gave rise to the court’s distinction between illegal and criminal 
aggression.2° Whatever doubts may arise, certainly the Draft 
Code’s requirement that the annexation be “contrary to interna- 
tional law,” limits the rule to those fairly clear cases where no 
consent is present. Here too, further clarification will prove 
helpful. 

Nurnberg likewise furnishes only a meager guide to the precise 
scope of “the undertaking or encouragement . . . of terrorist 
activities” or “‘activities calculated to foment civil strife” in an- 
other State or to the legal significance of “the toleration ‘ 
of organized activities calculated to foment civil strife” in another 
State (Arts. 2(5) and 2(6).) However, the existence of Nazi 
organizations in the victim states, fostered by German authorities, 


8Threats were not proscribed at Nurnberg. Nurnberg, p. 48. But see, U. N. 
Charter, Art. 2, par. 4. 

WE.g. Chinese ‘“‘volunteers’” in Korea. 

See footnote 10, supra. 














170 Los ANGELES Bar BULLETIN 


would appear to have prompted both the prohibition of terrorist 
activities and the proscription of encouragement of civil strife. 
These definitions might also be regarded as fitting some aspects 
of the activities sponsored by the Soviet leadership today. On 
the other hand, it is conceivable that even broadcasts on the 
“Voice of America” be deemed provocative, or U. S. encourage- 
ment to “governments in exile,” might be construed to come within 
the prohibitions.*! 

The knotty problems of rearmament are approached by the 
inclusion of a prohibition of “facts in violation of . . .  obli- 
gations under a treaty which is designed to insure international 
peace and security by means of restrictions or limitations on arma- 
ments, or on military training, or on fortifications, or other re- 
strictions of the same character.” (Art. 2(7).) In this area 
practically no illumination is cast by Nurnberg. In fact, in acquit- 
ting Schacht, The Tribunal said “. . . rearmament of itself is 
not criminal under the Charter.’’* Thus, the present Draft Code 
may be regarded as an effort to fill the gap left open.** But no 
such fine distinction as was made by the court can hide the fact 
that disarmament treaties are designed to prevent wars and that 
a breach of them is a movement in the direction of war. Conse- 
quently, the Commission rightly and necessarily concerned itself 
with the problem. Although it set forth no direct prohibitions 
against private manufacturers of armaments, viewed realistically 
such activities would necessarily involve some governmental con- 
nivance. Thus the guilty officials could be held amenable under 
the Draft Code and the manufacturers likewise, as accomplices. 
The problem may turn out to be one of proof rather than the 
adequacy of the Code. 

It is not likely that this section will bar rearmament in self- 
defense or in genuine anticipation of attack, for such can hardly 
be regarded as a “violation” of such treaties. Yet to satisfy those 


*1This objection has already been voiced by several! members of Congress who view 
it as inconsistent with those provisions of the Mutual Security Act of 195 which 
authorized aid to the underground in Communist dominated countries. Ambassador 
Warren Austin, however, minimized such apprehensions and pointed out that U. 
activity could not be regarded as “terroristic. N. Y. Times, Nov. 4, 1951, Sec. 1, 
p. 23; Nov. 12, 1951, p. 12. 

“Nurnberg, p. 57. 

*%The subsequent trial of Krupp by a U. S. Military Tribunal greatly enlarged 
the gap. Although it was clearly established that the elder Krupp had plotted to 
evade the disarmament provisions of the Treaty of Versailles from the very beginning 
and had confessed as much in 1941, the court recalled that “rearmament in itself is 
not criminal’ and blandly observed ‘that Krupp’s activities might be fully justified as 
an example of good business foresight. X Law Reports of Trials of War Criminals, 
H. M. Stationery Office, 1949, p. 115. 
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who may fear that the code gives them no leeway, perhaps con- 
sideration ought to be given to incorporating a self-defense proviso 
into this portion such as is done in those parts dealing with 
“aggression.” There “employment of armed force” in self-de- 
fense is permitted. (Art. 2(1), (3).) 


II. 


The most well known of the category of crimes against hu- 
manity is now called genocide. In describing such acts the iden- 
tical language of the Genocide Convention is used.24 To further 
dovetail the two codifications the Draft Code enlarges the scope 
of offenders beyond “State authorities” to include “private indi- 
viduals.”*° It is most understandable that no formulation of 
the Nurnberg principles could omit these crimes.2® In these, the 
nadir of human (more correctly, sub-human) depravity was 
reached and their repetition, in view of the Nazi view as to their 
“legality” under domestic law,‘ can hardly be too often condemned 
and proscribed. 

The essential element of genocide is the intent to destroy a 
national or other group. But the Draft Code also condemns, as 
did Nurnberg, persecution on a less thorough scale and appar- 
ently regards the two as distinct and separate offenses. Thus it 
specifies as crimes “inhuman acts, by the authorities of a State 
or by private individuals against any civilian population, such as 
murder, or extermination, or enslavement, or deportation, or perse- 
cutions on political, racial, religious or cultural grounds.” (Art. 
2(10).)?8 The Tribunal held that these acts, insofar as they 
did not constitute war crimes, constituted crimes against hu- 
manity.?* 

Critics of the concept of “crimes against humanity” have feared 
that it involved the unlimited opportunity for one state to inter- 
fere in another state’s treatment of its own nationals; that is to 
say, an interference with domestic law and in contravention of 
the principle that “it is for the State to decide how it shall treat 


“Draft Code (Art. 2(9)). 


*This is strictly in conformity with the Nurnberg Judgment. For example, von 
Shirach was found guilty of these crimes as a state official, whereas Streicher was 
adjudged guilty as a private publisher. Nurnberg, p. 70. 

*Nurnberg, p. 65. 

"Nurnberg, pp. 69-73. 

Similar rules are to be found in Article 32 of the new Geneva Convention Rela- 


tive to the Protection of Civilian Persons in Time of War August 12, 1949, Dept. of 
State Publication 3938, Dept. of the Army Pamphlet No. 20-150. 


“Nurnberg, p. 67. 
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its own nationals.” Ironically, although such /egislative interfer- 
ence is viewed as abhorrent, compunctions against intervention by 
force of arms has not always been regarded as equally reprehensi- 
ble. The Chief Prosecutor for the British at Nurnberg pithily 
stated the anomaly thus: 

“The fact is that the right of humanitarian intervention 

by war is not a novelty in international law—can inter- 

vention by judicial process then be illegal ?’’*® 
At Nurnberg, the conflict between the principles of humanitarian 
intervention versus domestic law was resolved by specifying that 
to constitute crimes against humanity the acts must have been 
committed “in execution of or in connection with any crime within 
the jurisdiction of the Tribunal, whether or not in violation of 
the domestic law of the country where perpetrated”*!—in other 
words, in execution of or in connection with crimes against peace 
or war crimes. Applying this principle, the Tribunal held that 
it could not punish the Nazis for their acts of domestic persecu- 
tion and murder prior to 1939.** Conforming to this qualifica- 
tion, the International Law Commission has likewise condemned 
“inhuman acts” only “when such acts are committed in execution 
of or in connection with other offenses defined in this article.” 
(Art. 2(10).)*8 

Although these Nurnberg distinctions may have partially satis- 

fied those who believed that the principle of non-interference in 
domestic affairs was to be observed at all costs, it sadly disap- 
pointed others who could perceive no “legality” in the Nazi perse- 
cutions prior to 1939 and the commencement of war. To end the 
occasion for such confused interpretations it was specifically pro- 
vided in the Genocide Convention that genocidal acts constitute 
crimes either in war time or peace time.** Yet, when the geno- 
cide definitions were incorporated into the Draft Code this clarify- 
ing proviso was omitted. On the other hand they do not include 
war time’’) limitations appended 
to the Code definition of “inhuman acts.” It could be argued 
therefore, that since the Code contains no time limitations on 


the restrictive (and apparently 


genocide it is an offense at all times,*®* particularly in view of 


Nurnberg, p. 71. 

“Nurnberg, p. 65. 

Nurnberg, p. 67. 

Nurnberg, p. 71. 

“Article I. Genocide Convention, 45 Am. J. Int. Law, No. 1, Supp. p. 7. 

*But apparently merely “inhuman acts’’ are not regarded as affecting the peace 
f mankind unless connected with other aggressive acts. 
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the great authority of the Convention, now having the force of a 
U. N. treaty.*® 
III. 

A third grand category of offenses tried at Nurnberg was that 
of war crimes, that is, violations of the laws or customs of war.** 
Likewise the Draft Code includes “acts in violation of the laws 
or customs of war” (Art. 2(11)), and although these are not 
further defined their scope can be partially ascertained from the 
Nurnberg charter, which enumerated some of them, for example, 
murder, ill-treatment of the civilian population of occupied terri- 
tory, killing of hostages.** These crimes, the Tribunal declared, 
“were already recognized as war crimes under international law,” 
citing the Hague Convention of 1907 (rules of land warfare) and 
the Geneva Convention of 1929 (treatment of prisoners of war).*® 
Perhaps this lack of precise definition in the Draft Code is due to 
the view that it is impossible to catalogue these offenses. As 
the Nurnberg Tribunal said, the law of war “is not static, but by 
continual adaptation follows the needs of a changing world.’ 
Perhaps one of the customs of the “customs of war” is the tacit 
understanding that they cannot be catalogued in an all-inclusive 
manner. So regarded, the Draft Code’s vagueness here is no 
departure from the accepted tradition.4' Nevertheless its func- 
tion as a code would be enhanced by a more detailed definition.*? 


IV. 


It can readily be realized that crimes of the sort covered by the 
Draft Code are not likely to be perpetrated only by the man with 
the gun. Nurnberg again offers a good example, for the guilty 
ones there were largely the planners who sat in offices far removed 


*The Genocide Convention has been ratified by nearly 40 nations and is in force 
as between them. Cf. 45 Am. J. Int. Lom, No. 1, Supp. p. 7. Despite Presidential 
approval it has not yet been ratified by the U. S. Senate. Representatives of organiza- 
tions with a combined membership of over one hundred million people were reported 
as having testified in favor of ratification, American Bar Association representatives 
were in opposition to it. Legislative History of Committee on Foreign Relations, 
U. S. Senate, 81st Congress, 2d Session, Document 247, p. 28; Hearings Before a 
Subcommittee of the Committee on Foreign Relations, U. S. Senate, on Executive O, 
The International Convention on the Prevention and Punishment of the Crime of 
Genocide, January 23 et seqg., 1950. For the favorable viewpoint see, The Genocide 
Convention and the Constitution, by Myres S. McDougal and Richard Arens, 3 
Vanderbilt Law Review, p. 683, et seq. (June, 1950). he ABA view may be 
found in the Hicrlage cited, p. 154, and in 74 Reports of ABA, p. 316 

“Nurnberg, p. 61. 

aie cn p. 61. 

“Nurnberg, p. 61. 

“Nurnberg, p. 63. 

“For example, the Manual for Courts-Martial, U. S. 1951 (pars. 1, 14a, 147a), men- 
tions the law of war but is devoid of any definitions. 

#4 reexamination of the laws of war has been called for by Josef L. Kunz in 
The Chaotic Status of the Laws of War and the Urgent Necessity for Their Revision, 
45 Am, J. Int. Law, p. 37 (Jan., 1951). 
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from the brutalities they were charged with. For such a code to 
be realistic, therefore, it must necessarily be made applicable to 
such planners. Consequently there are included among the list of 
offenses acts which constitute conspiracy, direct incitement, at- 
tempts, and complicity. Not being limited to the “authorities of 
a state’ these criminal acts can evidently be committed by any 
persons. Conspiracy and attempts are well known concepts in 
America but direct incitement and complicity are not. The former 
is quite obviously aimed at men who, like Streicher, helped create 
the moral (or rather immoral) climate for the excesses, and the 
latter is designed to cover the participation of accomplices.** The 
prohibition of incitement has been seen by some as inviting a limi- 
tation on the right of free speech. It is hardly worthy of that 
noble concept to extend it-to authorize and condone rabble-rousing 
calls to murder.** It is conceivable that the press may oppose the 
incitement rule, fearing that opinions expressed on such matters 
as the need for war preparedness may be construed as coming 
within the prohibition. A partial answer is that it is only “direct” 
incitement that is proscribed. Nevertheless, such a_ possibility 
points up the desirability of further clarification to insure proper 
understanding of the Draft Code. 
V. 

The worthy effort and high idealism involved in the preparation 
of the Draft Code warrant that the most earnest consideration 
be given to it as a legal instrument. In so doing, it may be helpful 
to avoid several interesting fields of public argument and accept, 
for the time being, the basic: assumptions upon which it appears to 
rest. Therefore, controversy on the value of the United Nations 
as an international instrument or the dangers or advantages aris- 
ing from our membership or debate on the soundness of the Nurn- 
berg Tribunal’s charter and judgment might properly be deferred. 
Moreover, dispute as to means of enforcement of the Code is pre- 
mature, for the International Law Commission has specifically 


“The International Law commission made the following observation on this point: 
“There can be no question of punishing as accomplices in such an offense all members 
of the armed forces of a State or the workers in war industries.” 47 Am. J. Int. 
Law, No. 4, Supp. p. 131. Cf. footnote 6, supra. 

“Similar fears concerning the Genocide Convention have been discounted as 
imaginary and unfounded. McDougal and Arens, op cit., 709. 
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left the matter open with the comment that “Pending the estab- 
lishment of a competent international criminal court, a traditional 
measure might be adopted providing for the application of the 
Code by national courts.”*° The draft merely provides that “The 
penalty for any offense defined in this Code shall be determined 
by the Tribunal exercising jurisdiction over the individual ac- 
cused, taking into account the gravity of the offense.” (Art. 5.) 
Nor, considering the time required for the initial effort, should 
disappointment be felt that the whole range of international crimi- 
nality is not encompassed within the definitions. Here too the 
Commission’s mission was limited and it further limited itself 
by regarding offenses against the peace and security of mankind 
as referring only to “offenses which contain a political element 
and which endanger or disturb the maintenance of international 
peace and security,” thus avoiding involvement in such other in- 
ternational crimes as piracy, white slavery, and trafhe in drugs. 

It is believed that by thus clearing the way for a careful analysis 
of the intrinsic worth of the Draft Code, its value as a guide post 
along the elusive path to world peace will readily appear. 


®The Nurnberg Tribunal referred to the value of international agreements con- 
cerning war crimes, even though they establish no tribunals. Nurnberg, p. 45. The 
U. N. Committee on International Criminal Jurisdiction completed a draft statute 
for an International Criminal Court on Aug. 31, 1951. The New Draft Statute for 
an International Criminal Court, by Dr. Ivan S. Kerno, XI U. N. Bulletin No. 6, 


p. 274. 
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FEDERAL TAX LIENS 
(Continued from page 160) 


a waiver, which by its own terms is not limited as to time and 
offer of ecuiapectbion has the effect of indefinitely extending the 
lien period. If after the lien attaches, the taxpayer becomes 
bankrupt the period of limitation is extended for six (6) years 
following the closing of the bankruptcy, except in the case of a 
no asset bankrupt estate and the claim for taxes is not passed 
upon, in which event the original period of limitation applies. 
The filing of an action to collect the tax which is the basis for the 
lien tolls the statute indefinitely and preserves the lien. If the 
Collector files a claim with the personal representative of the estate 
of a decedent taxpayer, the allowance of the claim has the effect 
of a judgment and the lien exists indefinitely.’? 

The foregoing discussion is sufficient to be indicative of the 
fact that federal tax liens should be a source of concern, if only 
considered from the standpoint of their possible duration. 


“United States v. Ettelson (1947), 159 F. (2) 193. 
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Now let us turn for a few moments to the problem of the kind 
of property that is subject to the lien and whose property may be 
affected by the lien. The language of Section 3670 is “upon all 
property and rights to property, whether real or personal.” This 
language is broad and it has been broadly interpreted both admin- 
istratively and by the courts. The only limitation on the term 
“property” which appears to have been made is that it be the 
property of the taxpayer at the time of the demand rather than 
property belonging to the taxpayer at the time the tax accrued.’* 


Thus the following types of property interest among others are 

subject to the effect of the lien: 
Property held in trust for the defaulting taxpayer." 
A Partner’s interest in the surplus of the partnership.’® 
Property interests which come into being subsequent to the 

date upon which the lien arises.’® 

Crops planted and harvested after the lien attached.’* 
Interests under policies of insurance.'® 
Taxpayer’s bank deposit.’® 
Choses in action.?° 
Interest of Mortgagor in the land prior to foreclosure.”! 
Homestead Interest.?* 

As noted all property is subject to the lien; nevertheless the 
statute provides a definite limitation as to whose property is 
exempt—the property to which the lien attaches must be property 
“belonging to such person,” i. ¢., the taxpayer.** 


The courts have been diligent to recognize the limitation. Thus 
in United States v. Winnett™* it was held that the right of the 


aU nited States v. Pacific R. R. (1880), 1 F. 97; Citizens Nat. T. & S. Bk. v. 
U. S., 135 F. (2) 527 (Cal., 1943). 

4United States v. Canfield (1939), 29 F. Supp. 734. 

United States v. Kaufman (1925), 267 U. S. 408, 69 L. Ed. 685. 

%Citizens National Trust & eth Bank v. United States, 135 F. (2) 527. 

Nelson v. United States (1943), 139 F. (2) 162; cert. denied, 322 U. S. 764. 

8Publicity Building Realty Corp. v. Harnegan (1943), 139 F. (2) 583. In an action under 
Section 3678 the Court ordered taxpayer to assign his policy to the government and the insur- 
ance company was ordered to account to the government for taxpayer’s interest. United States 
v. Ison and — Life (1946), 67 F. Supp. 40; United States v. Trout (1942), 46 
F. Supp. 484 (Calif.) 

The’ taxpayer’s interest in life insurance policies cannot be reached by distraint. 
United States v. Mass. Mutual Life (1942), 127 F. (2) 880; United States v. Metro- 
pestass | Life (1942), 130 F. (2) 149; United States v. Penn Mutual (1942), 130 F. 
2) 49 

MacKenzie v. United States (1940), 109 F. (2) ca 

“Filipowicz v. Rothensies a 31 F. Supp. 716 ; 

"Metropolitan Life Ins. Co. . United States (1939), 107 F. (2) 311; cert. denied, 
310 U. S. 63 
“United States v. Heffron (1947), 153 F. (2) 657; cert. denied, 331 U. S. 831; 
compare Bigley v. Jones (1946) (D. C. Okla.), 64 F. Supp. 389, 391; U. S. v. 
Hutcherson, 188 F. (2) 326 (Mo., 1951). : 
Property acquired after lien arises is subject to the lien. Glass City Bk. v. 
United States (1945), ~*~ be S. 265. 

(1947) 165 F. (2) 1 
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d Collector to establish a lien on property of the taxpayer does not 
. extend beyond the rights of the taxpayer in the property against 
l which enforcement of the lien is sought. Taxpayer in this case 
. was the obligee of a note executed by Winnett; by both con- 
‘ temporaneous oral agreement and by subsequent written agree- 
. ment entered into before the lien arose. Winnett was given the 
° right to off-set against the note upon which the lien was asserted, 
; amounts he paid on account of his guaranty of taxpayer’s obliga- 


tion to a third party. Winnett’s right of set-off was recognized. 


’ In Exchange National Bank of Tulsa v. Davy* the court recog- 
nized that the rights of third persons in property of the taxpayer 
could not be affected when the lien under Section 3670 attached.”® 

The 10th C. C. A. has held in Jones v. Kemp" that property 
owned by taxpayer and subject to a homestead under the statutes 
and constitutions of Oklahoma was not subject to distraint because 
under the Oklahoma law, neither the husband nor wife could be 
divested of his or her interest in such property without the other’s 
consent. The court recognized that state statutes granting exemp- 
tion have no effect upon the applicability of Section 3670 but said 
the United States must “look to the state homestead law for the 
purpose of determining according to its tenor, whether a property 
right is granted thereby to the wife for the purpose of ascertaining 
whether the property he seeks to subject to the satisfaction of his 
tax lien is the property of the taxpayer or his wife.” 

In United States v. Heffron, supra, which arose in California, 
the taxpayer and his wife apparently owned the property as joint 
tenants. Under the California law the interest of the spouses in 
the homestead property cannot be divested except by an instrument 
jointly executed. The referee in bankruptcy recognized the wife’s 
interest in the property as to an undivided one-half and the wife’s 
interest under the homestead in the husband’s undivided one-half 
interest to the extent of one-half of the statutory exemption; the 
district court affirmed; 9th C. C. A. reversed the district court 
with respect to the allowance of statutory exemption. The 9th 
C. C. A. made no reference to the 10th C. C. A. cases above re- 
ferred to. Certiorari was denied in the Heffron case so it must 
be assumed that the Supreme Court considers Homestead Acts 


73(1936) 13 F. Supp. 226. ? 

*%United States v. Bank of Shelley (1934), 68 F. (2) 538, recognized a bank’s right 
to set off. 
27(1944) 144 F. (2) 478. 
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as creating a right to claim exemption only and not as creating in 
the beneficiaries any vested tangible right of ownership; thus 
making the provisions of Section 3670 paramount. 

The question of whether the interest of tenants by the entirety 
can be adversely affected by a lien appears to be an open question 
with respect to the situation prevailing under the existing federal 
statutes. However, it has been held that an estate by entireties 
cannot be affected by the claim of lien for unpaid taxes due from 
the husband because the husband and the wife take the estate as 
one person and they can take only one estate.** Following the 
reasoning of this case it would appear that if a tax were assessed 
against both husband and wife who held an estate by entirety, 
that then because of the joint nature of the tax liability, the estate 
by.entirety would be subject to the statutory tax liability.*® 

However, because of the special provisions of Section 302, 
Revenue Act of 1926, the lien for estate taxes attaches to the in- 
terest of decedent in an estate by entireties.*® 

The extent to which community property would be subject to 
the statutory lien would, it would appear, depend first upon the 
determination of whether the tax liability is that of the husband 
or the wife, and secondly on whether each spouse had a present, 
fixed and vested estate at the time the lien against either spouse 
arose. 

It would appear that if spouses in community property states 
file a joint return, that the community property would be subject 
to the statutory lien, provided each spouse had an equal, present, 
concurrent and vested interest in the community, and provided 
further, that the joint return embraced community income only.*! 
The same conclusion would appear to follow if the spouses in a 
jurisdiction like Louisiana filed separate returns.*? 

If, however, the return of either spouse includes separate as 
distinguished from community income, query if the community 
interest of the other spouse can be charged with a lien with respect 
to that portion of the tax attributable to the separate income. 


Uy; nited States v. Se (1945), 60 F. Supp. 193; U. S. v. Hutcherson, 188 
F. (2) 326 (Mo., 195 

Cumulative Bulletin “VI-1, 101 (1927), a General Counsel’s Memorandum held 
that tenancy by entirety in Oregon was subject to lien with respect to husband's 
interest therein. Under Oregon law wife had the right > alienate her interest. 
Hutcherson v. United States, 92 F. Supp. 168 (D. C. Mo.), Aug. 8, 1950, denied lien 
because “the estate could not be held for the individual debt of either spouse,” the 
General Counsel’s Memorandum not referred to in either case (Affirmed 188 F. (2) 
326). 

*Detroit Bank v. United States (1943), 317 U. S. 329, #. L. Ed. 304. 

™Smith v. Donnelly (1946) (D. C. La.), 65 F. Supp. 415. 

Bender v. Pfaff, 228 U. S. 127, 75 L. Ed. 252; Saenger v. Comm., 69 F. (2) 633. 
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It would also seem that in jurisdictions where the community 
interest of the wife is not a present vested interest, that the com- 
munity estate would not be subject to a lien for the taxes attributa- 
ble to the wife’s separate estate, and yet it would also seem tenable 
to follow the reasoning of the cases which have held that the 
beneficiaries’ interest in a trust estate is subject to the lien, though 
legal ownership -of the trust assets may never vest in the benefi- 
ciary. I have, however, been unable to locate any court decisions 
supporting either view. The rule that a wife’s separate debt can- 
not be endorsed out of the community property would have no 
bearing in the determination of the questions raised in the preced- 
ing two paragraphs. 

With respect to dower interests, it has been held that the lien 
for federal income taxes of the husband cannot defeat the widow’s 
interest in Wisconsin real estate.** 

We turn now to a brief consideration of the problem with 
reference to the priority of the tax lien in relation to other types 
of liens. This problem is covered by the provisions of Section 
3672 which is strictly construed.*4 By virtue of Section 3672 
four classes of persons are protected, namely: mortgagees, 
pledgees, purchasers, and judgment creditors; provided, however, 
their interest in the property arose prior to the recordation by the 
Collector of notice of the lien claimed with the official authorized 
by the State or territory to record such notice, or in the absence 
of such authorization with the clerk of the District Court of the 
judicial district in which the taxpayer’s property is situated. 

With respect to all classes of property other than securities as 
defined in Section 3672(a)(2) the recordation in the manner 
specified in Section 3672(a)(1)(2)(3) gives constructive notice. 
In the case of securities, to wit: bond, debenture, note, or certifi- 
cate, or other evidence of indebtedness, issued by any corporation 
or government or political subdivision thereof with interest coupons 
or in registered form, shares of stock, voting trust certificate, or 
any certificate of interest or participation in, certificate of deposit 
or receipt for temporary or interim certificate for, or warrant or 
right to subscribe to or purchase, any of the foregoing ; negotiable 
instrument ; or money, actual notice or knowledge of the existence 


~ 8United States v. wry (1946), 67 F. Supp. 257; reversed on other grounds 
in same case, 159 F. (2) 1 

%See Investment & 4 18 ties Co. v. Robbins (1943), 49 F. Supp. 620, where the 
benefit of Section 3672 was denied to a pledgee where the lien arose prior to the 
soesoet of Section 3672 in June 1939 by the addition of the term “pledgee” to 
the Section. 
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of the lien is necessary. However, the protection of Section 
3672(b)(1) applies only to the mortgagee, pledgee, or purchaser 
of such security provided such designated class of person has ac- 
quired his interest in the taxpayer’s securities for an adequate and 
full consideration in money or monies worth. 

Prior to the adoption of Section 3672(b)(1)(2) in 1939 
dealers in securities had no protection against the tax liens claimed 
by the United States, the courts holding that the provisions of 
state legislation designed to give such protection such as the uni- 
form stock transfer act, were subordinate to the provisions of 
Section 3672.35 

Section 191, Title 31, of the United States Code giving the 
United States priority in cases of insolvency must be construed 
in the light of Section 3672, I. R. C.36 

The provisions of Section 3672 do not affect the lien for federal 
estate tax which became effective without recordation as agains* 
purchasers and mortgagees without assessment or demand by rea- 
son of the provisions of Section 315(a), Revenue Act of 1926. 
However, mortgagees, pledgees, or purchasers of securities as 
defined in Section 3672(b)(2) take free of the estate lien unless 
they have actual notice thereof.** 

With respect to unrecorded mortgages, it has been suggested 
that they are not protected under Section 3672(a).°® However, 
Section 3672(a) does not place any limitation on the term “mort- 
tyr ’ and, therefore, as was said in Manufacturers Trust Co. 

, Sobel® the statute is an act of self-abnegation upon the part 
we the government; there is no room for construction as the 
statute is specific as to the class of persons named. 

However, other than the Rosenfield case, supra, note 35, there 
are no other cases which I have found that involve unrecorded 
mortgages, and it appears to me to be sense that the protection 
afforded by Section 3672(a) should be limited to cases where the 
mortgage is recorded, even though a contrary ruling would give 
the taxpayer and the persons dealing with him a break. 

There are many interesting problems of priority as between 
the lien under Section 3670 and the liens of the state or the liens 





%United States v. Rosenfield, 26 F. Supp. 433. 

*7n re Decker’, Estate (1946), 49 A. (2) 714, 355 Pa. 331; cert. denied, 331 U. S. 
807, 91 L. Ed. 1828 

Detroit Bank v. United States (1943), 317 U. S. 329, 87 L. Ed. 304. 

%Decker’s Estate, supra. 

Exchange National Bank v. Davy..(1936), 13 F. Supp. 226. 

(1940) 175 Misc. 1067. 
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arising out of contract. It should be noted that when the question 
of priority arises in bankruptcy the provisions of the Bankruptcy 
Act are controlling.‘ 

It is now clear that a lien under Section 3670 and an attach- 
ment lien, the lien under Section 3670 prevails, even though notice 
under Section 3672 was not recorded until after the attachment 
was levied.** 

Until the decision in the case of U. S. v. Security Trust and 
Savings Bank of San Diego, 340 U. S. 47, 95 L. Ed. 53, decided 
in 1950, there was some question about this rule, in view of the 
decision in the case of Louisiana State University v. Hart* which 
reached a contrary conclusion. 

There is considerable conflict in the authorities as to how far 
a judgment creditor must go in enforcing his judgment in order 
to give him priority over the federal lien. It does seem clear 
though that unless the judgment when entered in the court records 
results in the creation of a lien, that the judgment creditor has 
no lien until he takes whatever supplemental steps are necessary, 
as for instance in California where the judgment creates no lien 
until an abstract thereof is recorded in the County where the 
property is situated.44 In United States v. Taft,*° a case arising 
in California, it was held that the judgment lien did not have 
priority, unless execution was levied prior to notice under Section 
3672. The decision in the Taft case was affirmed in Citizen's 
National Trust and Savings Bank v. United States.*® 

Purchasers, pledgees and assignees of securities, as that term is 
defined in Section 3672(b)(2), must be a bona fide purchaser. 
pledgee or assignee. See United States v. Rosebush*" where 
a wife, who was pledgee under a pledge from husband, acquired 
title to stock on pledgee’s sale, was found to be a bona fide pur- 
chaser and prevailed against the federal government when there 
was no showing that the wife had actual knowledge of the lien. 


The relative position of a laborer or material man who has 
perfected his lien in compliance with local law, but who has not 
obtained judgment to foreclose his lien before notice of lien is 


“United States v. Sampsell (1946), 153 F. (2) 731. 

“MacKenzie v. United States (1940), 109 F. (2) 540; 340 U. S. 47, 95 L. Ed. 53. 
(1948) 210 La. 78. 

“See Meyer’s Estate (1946), 159 Pa. Super. 296, 48 A. (2) 210. 

(1942) 44 F. Supp. 564. 

#135 F. (2) 527; U. S. v. Fisher (D. C. Cal., 1948), 93 F. Supp. 73. 

7(1942) 45 F. Supp. 664. 
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given under Section 3672 is not established by the cases; how- 
ever, there are indications that such a lien claimant will be treated 
as a “purchaser” under Section 3672. 

A surety on a completion bond does not appear to have aa 
equitable lien superior to a lien under Section 3670 with respect 
to any retained percentage due under the construction contract 
to secure the repayment of money paid out under the terms of 
the completion bond.** 

The problem posed in the case of additional advances made 
by a mortgage lender after notice under Section 3672(a) has been 
given, where the making of such advance is mandatory has ap- 
parently not been considered by the court. The lien of the mort- 
gage is prior with reference to the original amount so long as it 
is recorded prior to notice under Section 3672 and it would seem 
that a mandatory advance secured by the original mortgage would 
have priority by relation back to the original date. Optional ad- 
vances made would, however, clearly be subordinate to the federal 
tax lien if made after recording notice of lien. 

State exemption laws do not protect the taxpayer’s property 
from the incidence of Federal taxation and the establishment of a 
tax lien by Congress is an exercise of its constitutional power to 
“lay and collect taxes.’’*® However, Section 3691, I. R. C., grants 
certain exemptions (very limited and archaic under modern con- 
ditions) and as to property of the class referred to in Section 
3691 the lien cannot apparently be enforced, the courts indicating 
that the provisions of Section 3678 are not applicable to such 
property. 

An interesting question was presented and decided in Bank of 
America National Trust and Savings Association v. United 
States.°° In this case, plaintiff brought action in equity to quiet 
title. Plaintiff foreclosed a purchase money deed of trust by trus- 
tee’s sale under power of trust. The total amount of the indebted- 
ness due at the time of the sale was in excess of Nineteen Thou- 
sand Dollars ($19,000.00). Plaintiff bid in the property for a 
little more than Fifteen Thousand Dollars ($15,000.00). Plaintiff 
under the California statutes (Code of Civil Procedure, Sec. 
589d) was not entitled to a deficiency as the foreclosure had been 





acca Surety v. United States (1946), 67 F. Supp. 969; cert. denied, 330 U. 
. 826 


>. 

“Michigan v. United States (1943), 317 U. S. 338, 87 L. Ed. 312, and cases cited 
in 174 A. = R. 1384. 

50(1949) 84 F. Supp. 387. 
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under power of sale rather than by court action. The court held 
that notwithstanding the limitation imposed by Section 580d, 
Cc. C. P. (Calif.) the plaintiff was entitled to priority as to the 
entire amount due it at the time of the sale as opposed to the con- 
tention of the government that plaintiff’s priority was limited to 
the amount for which it bid in the property. 

Lien of U. S. for taxes is superior to lien of state for taxes 
assessed against specific property. U. S. v. City of Greenville, 
118 F. (2) 963 (4th C. C. A.). 

Compare U. S. v. Fisher (D. C. Cal., 1948), 93 F. Supp. 73. 

The lien may be enforced under the provisions of Section 3678 
without first issuing a warrant of distraint as authorized by Sec- 
tion 3690 of the Code. The action under Section 3678 should be 
instituted in the district court for the district in which the property 
is submitted and if the property is situated in more than one 
district, the action may be brought in either.*? 

There are several methods for the removal of the lien: 

(a) The two methods specified by Section 3673. 

(b) The partial release without action as provided by Section 
3674. 

(c) By civil action to clear title to realty as provided in 
Section 3679. 

It should be noted that though the certificate of release or par- 
tial release is conclusive, that the lien has been removed (Section 
3675), it is not conclusive as to the fact that the tax has been paid.*? 
The certificate of release may be set aside for actual fraud but 
not constructive fraud.5* 

Where the proceeding is under Section 3679 to clear title to 
real estate, the statute provides that the lien can only be extin- 
guished by sale of the property and in Metropolitan Life Ins. Co. 
v. United States,5* it was held that the court could not discharge 
the lien by decree. This decision in effect overrules the contrary 
view supported by the decisions in Minnesota Mutual Life Ins. 
Co. v. United States®® and Trust Co. of Texas v. United States.5® 

As a practical matter it is better to proceed under Section 3674 
than under Section 3679, for even though the government may 


P senior th States v. Dallas National Bank (1945), 152 F. (2) 582; 28 U. S.C. A., 
ection 

Comm. v. Angier Corp. gist)» be F. (2) 887; cert. denied, 284 U. S. 673. 

Re Bowen (1945), 161 F. (2) 6 

54(1939) 107 F. (2) 311; cert. enied, 310 U. S. 630. 

55(1931) 47 F. (2) 942. 
(1933) 3 F. Supp. 683. 
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exact a monetary payment as a condition for a partial release, it 
is quicker and probably cheaper. Moreover, if you feel that the 
Collector is highjacking you, suit under Section 3679 is still avail- 
able. This observation is made for the reason that though your 
rights as a secured creditor are in fact and in law superior to the 
tax lien because such rights arose prior to notice, the government 
will never voluntarily recognize such priority and will always 
compel one to proceed under either Section 3674 or Section 3679. 
Where a third person obtains a release under Section 3674, the 
taxpayer against whom the lien arose is the beneficiary as all pay- 
ments made by the third party as a condition for the partial re- 
lease is credited to the account of the defaulting taxpayer and 
the third party has no right of recovery against the taxpayer. 
(The situation of a bondsman under Section 3673 who makes pay- 
ment of the tax must be distinguished.) One case has come to my 
attention where a payment of Nine Thousand Dollars ($9,000.00) 
was made for a release of lien and the very next day the delin- 
quent taxpayer who owed Thirty-four Thousand Dollars ($34,- 
000.00) was given a receipt in full upon payment of Twenty-five 
Thousand Dollars ($25,000.00). 
Taxes which are included within the provisions of Section 3670 
et seq.: 
Income Tax. 
Estate Tax. 
Gift Tax. 
Withholding Taxes. 
Federal Insurance Contributions. 
Federal Unemployment Taxes. 


Special tax liens are created with respect to the following 


taxes: Gitt—Title 26, U. S. C. A., Sec. 1009 (from date of gift). 
Estate—Title 26, U. S. C. A., Sec. 827 (effective as of 
date of death). 
Distilled Spirits Tax—Title 26, U. S. C. A, See. 
2800(e) (1). 
Cotton Processing Tax—Act of April 21, 1934. 
Although not a part of the subject matter of this paper, atten- 
tion is directed to Title 28, U. S. C. A., Sections 1444 and 2410, 
which provide for permitting the United States to be made a party 
defendant in foreclosure actions upon real estate where the United 
States may have a claim upon the premises involved. 
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THE DEDUCTIBILITY OF INTEREST FOR INCOME 
TAX PURPOSES 
(Continued from page 161) 
The District Court? found that there was a bona fide debtor-credi- 
tor relationship and thereupon allowed the full 25% payment as 
a deduction. The Circuit Court affirmed on the ground that, the 
bona fides of the debt being found, and inferentially admitted by 
the Commissioner when he allowed 5% interest, the amount pay- 
able in lieu of interest was interest and entitled to be deducted 
under Section 23(b). 

This is not the first case in which payments in lieu of interest 
have been considered, although the others were “in lieu” pay- 
ments in a slightly different sense. In Arthur R. Jones Syndi- 
cate v. Commissioner, 23 F. 2d 833 (C. C. A. 7th, 1933), and in 
Wiggin Terminals, Inc. v. United States, 36 F. 2d 893 (C. C. A. 
Ist, 1929), payments of dividends on stock were in question, the 
taxpayer contending they were interest. In both cases, the trans- 
actions had been cast in a form other than a straightforward loan 
because the rate of return demanded by the lender in each case 
was in excess of the amount allowed under the usury laws appli- 
cable. In the Jones case, the creditor was issued first preferred 
stock calling for a 14% per annum dividend, the stock itself to 
be redeemed at a specified time. The syndicate was permitted to 
show that the form was a device for the evasion of the usury law 
and that the true transaction was a loan. It followed, in the 
Court’s view, that the dividends were interest on a loan and there- 
fore deductible as such. In the Wiggin Terminals case, the par- 
ties were even more devious, organizing a subsidiary in which the 
financiers held stock, issued for promotion only, which they were 
to return to the principal, Wiggin Terminals, when dividends 
equal to 100% of their loan to the subsidiary had been paid. 
Wiggin Terminals claimed the dividends paid were interest, since 
the true transaction was a loan. The First Circuit agreed.® 

Here, then, are three cases in which payments not called inter- 
est by the parties nor being interest in the common sense of a 
percentum return per annum were allowed to be deducted as inter- 
est. They sound an odd note when contrasted with the many 
cases in which the courts have gone to considerable pains to 


203 Fed. Supp. 935. 

3Compare: Commissioner v. Proctor Shop, 82 F. 2d 792 (C. C. A. 9th, 1936), hold- 
ing that it could be shown that the form of preferred stock was adopted for reasons 
personal to the parties’ when the true transaction was a loan. 
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protect Section 23(b) from what they regarded as unauthorized 
use. 

The attempts to so use it have occurred often, and often in- 
geniously. The Old Colony Railroad claimed that it was entitled 
to a deduction for interest in the economic sense, even though it 
had disbursed nothing. The Supreme Court refused to accept 
such an “esoteric concept.’”* Benson v. Commissioner, 9 BTA 
279, presented the early, but by no means the last, attempt to 
take an interest deduction for payments made on a gift note. 
The attempt was unsuccessful, the gratuitous note itself being 
unenforceable. W. S. Gilman v. Commissioner, 53 F. 2d 47 
(C. C. A. 8th, 1931), holds that a note, unenforceable for lack 
of consideration, cannot furnish the basis for the interest deduc- 
tion.® In Henry Dourif v. Commissioner, 2 TCM 909, it was 
claimed that a husband was the borrower of his wife’s separate 
property and that the law implied an obligation to pay interest 
on the amount borrowed. Mr. Dourif lost because he could not 
show an express agreement for the borrowing. There were the 
trust cases in which, in essense, either directly or through an 
intermediary, the taxpayer put his own funds or property into 
trust and then borrowed it back again. Of these Johnson v. 
Commissioner, 86 F. 2d 710 (C. C. A. 2d, 1936), is typical of 
the attitude of the Courts. There the taxpayer made a gift of 
funds to his wife, who in turn made a gift into trust, from which 
the taxpayer promptly borrowed the money. The Court held that 
since the borrowed funds were traceable to the taxpayer, there 
having been no true gift to the wife, his note or obligation was 
gratuitous and unenforceable. It followed that the interest was 
unenforceable and non-deductible. Of the same type, in simpler 
form, were interfamily gifts, promptly borrowed back by the 
taxpayer in exchange for his note, as in Ludwig Bendix v. Com- 
missioner, 14 TC 680. As in the trust cases, since the taxpayer 
did not actually turn loose his money, his note or debt was 
gratuitous. These cases go to the bona fides of the contractual 
relationship, claimed to give rise to the interest. When the case 
was presented in a form such that the bona fides was not, or could 
not be, questioned, the interest deduction was generally allowed. 


4Old Colony Railroad v. Commissioner, 284 U. S. 552, 52 S. Ct. 211. 

5Compare: Autenrcith v. Commissioner, 115 F. 2d 856 (C. C. A. 3rd, 1940). 

®Irene_ Johnson v. Commissioner, 108 F. 2d 104 (C. C. A. 8th, 1939); Marion 
Bourne Elbert v. Commissnoner, 45 BTA 685. 
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In Park v.. Commissioner, 113 F. 2d 352 (C. C. A. 3rd, 1940), 
the interest on a gratuitous note given by a husband to his wife 
was allowed; but the note was given under seal in Pennsylvania, 
where such notes constitute enforceable obligations. In Shapiro 
v. Commissioner, 29 BTA 1012, a Massachusetts taxpayer, having 
shown an actual agreement, valid under his state law, for the 
borrowing of his wife’s property at specified interest, was allowed 
the deduction. In Preston v. Commissioner, 132 F. 2d 763 
(1942), the Second Circuit was presented with a case very simi- 
lar to the Johnson case, except that there was a bond under seal 
and the taxpayer had a judgment in the state court to show that 
his bond to the trust was an enforceable obligation. The Court 
allowed the deduction of interest. Where an actual prior gift to 
minor children was shown, interest on notes given by the father 
upon borrowing the funds was allowed in Montgomery v. Thomas. 
146 F. 2d 76 (C. C. A. 5th, 1944). 


The Preston and Park cases are strange because they were 
cases where the taxpayer, because of the peculiarity of his state 
law as to enforceability of notes under seal, was able to achieve 
a result no one outside of the reach of such law could obtain. The 
courts were compelled to the result, the taxpayer having success- 
fully met all the requirements laid down for obtaining the deduc- 
tion. 


Meeting all the requirements, however, does not automatically 
mean success. In Longyear v. Commissioner, 77 F. 2d 1116 (U. 
S.C. A., D. C., 1935), a husband entered into a compromise settle- 
ment of a property and support agreement incident to a divorce. 
as a part of which he gave his interest-bearing notes. He claimed 
the interest deduction. It was disallowed, the Court holding that 
the payments were alimony despite their form. The taxpaver, 
of course, had a valid and enforceable obligation, on which he was 
paying interest. The strength of that position was recognized by 
the Fifth Circuit, where the taxpayer’s notes, under Missouri law 
and the terms of the settlement agreement, fully settled all rights 
of support and maintenance, so that there would appear to be no 
continuing obligation of support or maintenance for which the 
notes were a substitute. This is the case of Thomas v. Dierks, 
132 F. 2d 224. However, when the Court of Appeals for the 
District of Columbia was presented with the same type of case, 
it stood by its decision in the Longyear case, saying simply that 
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the support obligation cannot be wiped out. Buchanan v. U. S., 
164 F. 2d 710 (1947).7 | 


The common ground of all the foregoing cases lay in that they 
involved efforts to achieve deductibility for what would otherwise 
be (or were at the time the cases were under consideration) spe- 
cifically non-deductible personal expenses, alimony and _ inter- | 
family payments or splitting of income.§ The force of that policy 
led to the strictest possible interpretation of the interest provision 
of Section 23(b). Even so, if the taxpayer had a bona fide in- 
terest deduction, normally it would be deductible. The Longvyear 
and Buchanan cases are apparently cases where the policy was 
strong enough to even override the bona fide interest payment. 


In the “in lieu of interest” cases another problem entirely | 
was presented. There the courts were dealing with business ex- 
penses and disallowance of the expense as interest would not 
deny all deductibility. In the Jones case, the bona fides of the 
claim that only a loan was involved was substantiated by the fact 
that the syndicate and its lender had commenced and settled liti- 
gation on the question of usury. The payment was so clearly 
not a dividend as to make it unfair, so the Court said, to hold 
the syndicate to the form it had chosen. In the Wiggin Termi- 
nals case, the question was whether the payment was a capital 
expenditure and a part of the cost of the plant which was the 
subject matter of the whole transaction, or whether the payment 
was currently deductible in full. In the Dorzbach case, the tax- 
payer argued, in the alternative, that the agreement for a share of 
the profits, if not for interest was one which made his wife 
a partner so that the business income should be split in the 
agreed proportions in any event. Accepting the thesis of the 
Court that the payment was not a dividend, the choice was be- 
tween deduction as interest or as an ordinary expense in the 
Jones case; in Wiggin Terminals it was between immediate and 
postponed deductibility; in the Dorzbach case, again accepting 
the thesis of the Court, as to the bona fides of the transaction, it 
was between interest and a partner’s share of the profits. The 
pressure of the countermanding policies which bore on the decision 


™TCompare: D. S. DeVan v. Commissioner, 34 BTA 580, where note was given 
to obtain dismissal of a divorce action, quite aside from support obligation, and inter- 
est was held deuctible. 


SAlso included were the then non-deductible non-business expenses. See: 
Deputy v. Dupont, 308 U. S. 488, 60 S. Ct. 363. 
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of interest or not were far lighter than where personal expendi- 
tures were concerned. 

This probably accounts for the fact that in this type of case, 
the courts have been far less particular in their examination of 
the true effect of the transaction under general law. In the cases 
previously discussed, the transaction on which the taxpayer relied 
has been carefully examined for its effect under general law, and 
found wanting or otherwise. In these cases, the courts have not 
considered whether true interest was involved, being content to 
allow the interest deduction. 

That question was present in each of the cases, at least if they 
were examined to determine whether usury was present. The 
Jones case is a close one because of the fixed and short term re- 
demption date of the preferred stock, which probably did create a 
debtor-creditor relationship. The Wiggin Terminals case is very 
similar to that of Stark v. Bauer Cooperage Co., 3 F. 2d 214, 
which holds, in effect, that where property new to the self-styled 
borrower is the subject of the transfer, where both parties are 
joining in a speculative venture, there is no usury. The Dorsbach 
case is of a kind with many holding that where the principal 
sum, or all of the return on principal, is put in hazard, there can 
be no usury, regardless of the rate of return. While it is not 
always clear, it seems to be the purport of the cases dealing with 
the question what constitutes interest under the usury laws that, 
where the element of risk or mutual speculation inheres, payments 
to the supplier of funds are not interest, or at least a part of 
them is not interest..°. The question of usury, of .course, is 
always raised as defensive matter by the self-styled borrower; if 
he cannot escape payment by this route, his contract binds him 
to pay the full amount. Whether or not they are interest, the 
payments are, to him, equally an expense of financing himself 
or his business. It would be feasible. to examine the transaction 
to determine whether the payment made is interest, allowable 
under Section 23(b), or whether, because of the element of risk 
involved or of the element of speculation, the payments are not 


*See also: Batchelor v. Mandigo, 95 Cal. App. 2d 816; and on the similar ques- 
tion whether there is a sale or a loan, Milana v. Credit Discount Co., 27 Cal. 2d 335. 

Jameson v. Warren, 91 Cal. App. 590. See: 51 A. L. R. 555: Annotation: 
“Agreement for shares in earnings of, or income from property in lieu of or in 
addition to interest as usurious.’’ Many of the cases there eausead seem to make 
the question rest on whether one assumes the risk of the business as partner, or 
retains his position as creditor. Meehan v. Valentine, 145 U. S. 611, 12 S. Ct. 972, 
holds that one may share in profits and still remain a creditor. The rule is still 
recognized in partnership law. California Corporations Code, Section 15007(d). 
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true interest. The result, however, would only be to add one 
more step to the case. The interest would be automatically de- 
ductible in full, regardless of amount ;" the payments if not in- 
terest would be subject to the secondary measure of ordinariness, 
reasonableness, and necessity under Section 23(a)(1).1* The de- 
termination of whether true interest is involved in this type of case 
would be largely futile. It probably would not have affected the 
ultimate outcome in the three cases under discussion. As a corol- 
lary of the refusal to make the determination, it seems to follow 


that the general law definition of interest as the com- 
pensation . . . fixed by the parties for the-use, or forbear- 
ance or detention of money,”!* as interpreted or formulated in 
the usury cases, is not applicable; rather the question is only 
whether there is a legitimate expense of financing one’s business. 

Two cases decided by the Board of Tax Appeals, not under 
Section 23(b), seem to bear this out. In Kena Inc. v. Com- 
missioner, 44 BTA 217, the Board held that a payment of 80% 
of the net profits of a business “in lieu of” interest, was interest 
to @ corporation so as to make it a personal holding company. 
The sole stockholder of the corporation borrowed the funds from 
it for use in his securities dealings, agreeing to pay for the use 
of the funds the share of the profits. On the other hand, in 
Elverson Corp. v. Commissioner, 40 BTA 615, where the personal 
holding company question was also raised, the Court held that 
a lump sum payment for extension of time on a note was not 
interest. The government pointed out that the payment for ex- 
tension would be regarded as interest under the usury laws, thus 
must be interest. The Board stated that, on the contrary, inter- 
est must be given its ordinary meaning, and that the payment 
did not qualify as interest under the common acceptance of the 
term. In both cases the Board, then, refused to make any close 
analysis to determine whether, under general law, the payments 
were interest or not.' 

Lacking an assault on Section 23(b) which a countermanding 
policy similar to that of non-deductibility of personal expenses 
would require to be met, it is probable that the need to make the 
analysis and distinction will never arise. Suggestive of the prob- 

"The Commissioner expressly conceded this in the Dorzbach case, supra, in the 
trial of the case. 

"Internal Revenue Cede, Section 23(a)(1). 

8California Civil Code, Section 1915. 


M4See also: Foster v. Commissioner, 45 BTA 126; Specialty Engineering Co. v. 
Commissioner, 12 TC 1173. 
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lem as it might be presented, however, is George J. Haenn Inc. 
v. Commissioner, 3 TC 1163.'"° There the taxpayer corporation 
agreed to pay its principal stockholder, in addition to straight 
interest on loans made by him to it, a financing charge of a per- 
centage of its profits. For undiscernible reasons, both the gov- 
ernment and the taxpayer expressly disclaimed any contention 
that the payment was interest, and it was disallowed as an expens¢ 
under Section 23(a)(1), since the money could be borrowed oti 
the open market without the finance charge. Under the usury 
laws, however, such a financing charge would clearly constitute 
usurious interest and would be entitled to be deducted under 
Section 23(b), as interest, if the Jones, Wiggin Teriinals, and 
Dorzbach cases are to be believed. Of course, the right to the 
deduction would still be subject to the bona fides of the transac- 
tion. The Jones case is the not so ancient ancestor of the line 
of cases of which the Talbot Mills and Kelley cases'’® are better 
known examples. 


BAfi'd percuriam, 147 F. 2d 682. 
#326 U. S. 521, 66 S. Ct. 299. 
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Complete Fiduciary 
Service for CORPORATIONS 


California Trust Company has long 
rendered fiduciary services to a 
, variety of corporations. For example, 
our fiduciary specialists are con- 
stantly active in the following fields: 





Trustee—under Trust Indenture Depositary—capital structure 


securing a bond or note issue. reorganizations. 
Transfer Agent—issuing and Trustee—holding stock pursuant 
transferring stock. to Voting Trust Agreement. 
Registrar—registering corpora- Paying Agent—for coupon 
tion stock shares. interest or bond principal. 
Dividend Disbursing Agent—pay- Trustee—under Pension and 
ment of cash or stock dividend. Profit-Sharing Plans. 


We believe that you can recommend our services with confidence. 
Call for complete information today. 


CALIFORNIA TRUST COMPANY 


(OWNED BY CALIFORNIA BANK) 
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*, MIchigan 0111 + 629 South Spring Street * Trust Service Exclusively 





Los ANGELES BAR BULLETIN 


ARGUMENTS AT THE CONVENTION 
(Continued from page 162) 
ably dispelled for every audience so far has been alert and inter- 
ested. Many have enthusiastically testified as to the patriotic 
lift they have experienced on seeing the play. 

When members of the Los Angeles Bar Association see the 
show at the Ebell Theatre on Friday, February 27th, it will be 
the eleventh performance. 

None of the parts are taken by professional actors. George 
Washington is portrayed by John W. Swank of the Southern 
California Edison Company. Judge William B. McKesson ap- 
pears as the aged Benjamin Franklin. Paul R. Nichols of the 
Citizens National Trust and Savings Bank takes the part of Alex- 
ander Hamilton. Some of the members of the Bar who appear 
in other parts include Samuel Steelman, Clarence W. Byrer, 
Wyman C. Knapp, George W. Burch, Lee T. Mullen, John S. 


Hunt, Emanuel Cowitt, Benjamin Riskin and Isadore Moore. 





over 48S Years experience 


e PROPERTY MANAGEMENT 
e SALES AND LEASES 

e APPRAISALS 

e INSURANCE 

e LOANS 


R. A. ROWAN & GO. 


ESTABLISHED 1904 


ROWAN BUILDING 
458 SOUTH SPRING STREET 
TRINITY 0131 























Your Professional 
GROUP ACCIDENT and SICKNESS 
INSURANCE POLICY 


Approved and Recommended by Your Insurance 
Committee and Board of Trustees 


Provides Maximum Protection at Minimum 
Cost with World-Wide Coverage 

















Tt Pays You: 


$200 a Month for Accident $200 a Month for Sickness 
up to 5 years up to 2 years 


$2000 Accidental Death $10,000 Dismemberment 


$7.00 a Day for Hospital — Plus $25.00 for Miscellaneous Expenses 
$5.00 a Day for Graduate Nurse at Home 


All Claims Paid Locally 











Age 50 to 60 
Age 60 to 65 48.35 


Policy Cannot Be Terminated Except For 


LOW SEMI-ANNUAL Through Age 49... . $32.60 


1. Non-Payment of premium 3. Loss of Membership 
2. Discontinuance of practice 4, Termination of master policy 

















FOR FURTHER INFORMATION AND OFFICIAL APPLICATION APPLY TO 


George Neale, Manager 


Southern California Agency 
NATIONAL CASUALTY COMPANY OF DETROIT 











609 SOUTH GRAND AVENUE « LOS ANGELES 
Telephone MAdison 6-8131 








URS. MARIAN G. GALLAGHER F.U.L. 
LAW LIBRARIAN 

UNIVERSITY OF WASHINGTON 

SEATTLE 5, WASHINGTON 


Directory of Attorneys 
1953 Edition 





Order your Directory now 





Price $2.00 


PARKER & COMPANY 


241 East Fourth Street Los Angeles, California 
MAdison 6-9171 








STATE-WIDE SERVICE 


The Los Angeles Daily Journal maintains complete 
lists of all adjudicated newspapers in California— 
their publication dates, rates, deadlines, etc. 


We also maintain maps of the judicial districts and 
municipalities and we will gladly answer all questions. 


COMPLETE CLEARING HOUSE SERVICE ON LEGAL 
ADVERTISEMENTS WITHOUT EXTRA COST 


The Los Angeles Daily Journal 


Established in 1888 


220-222-224 West First Street . Phone MUtual 6354 
Los Angeles 12, California 

















